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      IN THE APPEAL BEFORE THE APPEALS COMMITTEE OF THE COUNCIL FOR MEDICAL SCHEMES  

HELD VIA THE MICROSOFT TEAMS VIDEO AND AUDIO CONFERENCING TECHNOLOGY 

(Instituted in terms of the Medical Schemes Act No.131 of 1998) 

 

     Case number: CMS/70575 

In the matter between: 

BESTMED MEDICAL SCHEME                  APPELLANT    

                                                                              

AND 

M                                   RESPONDENT                                                                                                              

   

 

ORDER WITH REASONS 

__________________________________________________________________________________ 
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THE PARTIES 

 

1. The Appellant is Bestmed Medical Scheme (“the Scheme or the Appellant”) a Medical Scheme 

duly registered and regulated under the Medical Schemes Act 131 of 1998 (the “MSA.”) 

 

2. The Appellant was represented at the hearing by Ms. N. 

 

3. The Respondent is M (“the member or the Respondent) a member of the scheme in terms of 

the definition accorded to a “member’” under the Medical Schemes Act 131 of 1998 (“the 

MSA.”) 

 

4. The Respondent was present at the hearing and represented by her broker, O. 

 

INTRODUCTION 

 

5. This is an appeal in terms of section 48(1) of the Council for Medical Schemes Act 31 of 1998      

(“the Act”) pertaining to a decision of the Registrar dated 31 January 2019.1  

 

6. This section provides that: 

“(1) Any person who is aggrieved by any decision relating to the settlement of a complaint or 

dispute may appeal against such decision to the Council.” 

 

7. The Appeals Committee heard the Appeal on 17 March 2026 via an audio and video 

conferencing link. 

 

BACKGROUND 

 
8. The background to this matter is that the Respondent was diagnosed with a bilateral chronic 

condylar dislocation of the wisdom teeth. The treating physician recommended Temporo 

Mandibular Joint Disorder (“TMJ”) to manage the condition in question. 

 

 
1 Page 26 of the Bundle. 
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9. Authorisation for the procedure was approved by the Appellant with a funding limit of              

R11 000.00 per family per year, as per scheme rules. 

 
10. The Respondent was aggrieved by the Appellant’s decision to limit the funding to R11 000.00 

and filed a complaint in terms of section 47 with the Registrar.  She was also aggrieved with the 

Respondent’s view that the procedure is cosmetic in nature. 

 
11. The Registrar found that the Scheme’s funding decision is in contravention of the Act and the 

Regulations and directed that the procedure be funded in full. 

 

12. It is against this decision of the Registrar that the Appellant filed a section 48 appeal,2 the 

subject matter of this Ruling. 

 

RELEVANT STATUTORY AND REGULATORY PROVISIONS 

 

13. The relationship between the member and the scheme is governed by the terms of the contract     

(“the schemes rules”) that the member concluded with the scheme. The contract in turn is 

governed by the Act and the regulations (as amended) made in terms of the Act. 

 

14.  Section 32 of the Act stipulates as follows: “Binding force of rules —The rules of a medical     

scheme and any amendment thereof shall be binding on the medical scheme concerned, its 

members, officers and on any person who claims any benefit under the rules or whose claim is 

derived from a person so claiming.” 

 

WIDE APPEAL 

 

15. This is a wide appeal. The Appeals Committee may therefore consider the matter afresh and is 

not restricted to the record of proceedings that were before the Registrar. 

 

16. The burden of proof rests on the Appellant who must prove on a balance of probabilities that 

the appeal should succeed.  

 
 

 
2 Page 36 of the Bundle. 
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THE ISSUE IN DISPUTE  

 

17. The issue to be determined is whether the scheme acted in accordance with the scheme’s 

registered rules, the Act and the Regulations when it declined funding of the members 

procedure in full. 

 

THE APPELLANT 

 

18. The Appellant submitted that it appealed the Registrar’s decision in 2018. The filing of the 

appeal was late for which the Appellant requested condonation3 from the Registrar but received 

no communication from the office of the Registrar until the set down of the matter on 17 March 

2026. 

 

19. The Appellant, in its heads of argument, submitted that the basis of the appeal is that the 

Registrar erred in finding that TMJ is a prescribed minimum benefit (“PMB”) because of its 

inclusion in the Diagnostic Treatment Pairs (‘DTP’s”) under code 900H. The Appellants reasons 

are as follows – 

 

19.1 Code 900H refers to an open fracture / dislocation of the bones and joints; 

19.2 Code 900H refers to several of the International Classification of Diseases Tenth 

revision (“ICD 10 codes”) which is a system used by physicians and other healthcare 

providers internationally to classify all diagnosis, symptoms and procedures recorded 

in conjunction with hospital care providers; 

19.3 The ICD 10 code applicable to the Respondent is K07-6 as quoted by the treating 

specialist; and  

19.4 Code 900H refers to dislocations with reference to ICD10 codes M24, S93 and T14. 

None of these ICD10 codes include ICD10 code K07- Temporo Manibular Joint 

Disorders, the condition of the member. 

 

20. Accordingly, code 900H is not applicable to TJD and is not a condition included in Code 900H 

and consequently not a PMB. 

 
3 Page 29 of the Bundle. 
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21. The Appellant submitted further that the Registrar erred in finding that the scheme is liable to 

settle the amount of R326 758,67 for the treatment of TJD on the basis that- 

21.1 The Respondent’s benefits are those as stipulated in the Pace 1 option selected by the 

Respondent; 

21.2 The rules under section 2.2.8.2 of the Pace1 benefit option, specifies that major 

medical maxilla-facial surgery benefits shall be at 100% of the scheme tariff “limited to 

R11 000.00.per family per financial year strictly for the following conditions...” 

 

22. Accordingly, the Appellant is only liable to fund the procedure up to a limit of R11 000.00. The 

member selected her benefit option and in so doing is bound by the scheme rules as is the 

Appellant.  For the Appellant to pay the TJD costs above the limit of R11 000.00 would be in 

contravention of the scheme rules and the member’s selected benefit option. 

 

23. The Appellant drew to the Appeals Committee’s attention that the treating physician selected 

the code to submit to the Appellant to obtain pre-authorisation for the member’s procedure. It is 

therefore imperative for the treating physician to select the correct codes to inform a scheme of 

the member’s diagnosis and treatment.  In this case the treating physician selected a code that 

is not a PMB (i.e his own ICD10 code does not fall under DTP code 900H.) For this reason, the 

Appellant based on the selected code by the treating physician cannot lawfully be expected to 

fund the procedure in full.  

 
24. The Appellant submitted that the Registrar sought the advice of the CMS Clinical Review 

Committee(“CRC.”)4 The CRC advised that a bilateral chronic condylar dislocation / 

Temporomandibular (TM) joint dislocation is a PMB condition upon which the Registrar relied to 

arrive at a decision that the members claim should be funded in full. The Appellant disputes this 

finding because to direct the Appellant to fund the procedure in full would be tantamount to the 

Appellant contravening its own registered rules. In addition, it is not for the CRC to determine 

that the member’s condition is a PMB if the treating physician selected a code that is a non-

PMB condition. The CRC doctor did not examine the patient thus the treating physician who 

treated the patient over a period, is best placed to select the code and in so doing to determine 

whether the member’s condition is a PMB. 

 

 
4 Page 22 of the Bundle. 
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25. The Appellant argued in the alternative, that should the Appeals Committee find that TJD is a 

PMB condition (which is denied by the Appellant) then the Registrar’s decision is appealed on 

the following basis-  

25.1 The benefit payable by the Appellant must be in line with the explanatory note issued 

as part of PMB regulations, which reads as follows : “where the treatment component  

of a category in Annexure A is stated in general terms (i.e medical management or 

surgical management) it should be interpreted as referring to prevailing hospital -based 

medical or surgical diagnostic and treatment practice for the specified condition. . 

Where significant differences exist between  Public and Private sector practices, the 

interpretation of the Prescribed Minimum Benefits should follow the predominant  

Public and Private sector practice, the interpretation of the prescribed minimum 

benefits should follow the predominant Public Hospital practice as outlined in the 

relevant provincial or national public hospital clinical protocols, where these exist. . 

Where clinical protocols do not exist, disputes should be settled by consultation with 

the provincial health authorities to ascertain prevailing practice.” 

 

26. In circumstances such as this where disputes exist and various treatment types are available, 

the Provincial Authorities must be consulted, and the prevailing public practice must be 

followed as the prescribed treatment. The Appellant argued that a replacement joint prosthesis 

is not a predominant and prevailing state practice and had the Respondent gone to either 

Helen Joseph or Steve Biko Hospitals she would not have been able to have this procedure. 

However, the latter need not even be considered because the Respondent’s treating physician 

selected a code that is not a PMB condition. 

 

27. The Appellant submits that TJD is not offered at Steve Biko or Helen Joseph both state 

hospitals and this being the case, the Respondent is not entitled to any additional funding 

above the R11 000.00 of the Respondent’s selected benefit option. 

 
28. The Appellant submitted that the scheme therefore correctly paid for the hospital admission of 

the member and for the procedure but up to a limit of R11 000.00 in accordance with section 32 

of the Act, Regulation 8(1) and scheme rule 2.2.8. 

 
29. The Appellant therefore asks that the Appeals Committee set aside the Registrar’s ruling and 

upholds the appeal. 



                                                                                                                                                    Bestmed/M/CMS/70575  
                                                                                                                                     

 

7 
 

 

THE RESPONDENT 

 
30. The Respondent submitted that she was diagnosed with a bilateral chronic condylar dislocation 

of the wisdom teeth. The treating physician recommended TJD to manage her condition. The 

Respondent requested pre-authorisation from the scheme, which was approved subject to a 

funding limit of R11 000.00 per family per year as per the scheme rules and the member’s 

selected benefit option. 

 

31. The Respondent submitted that she struggled with this condition for seven years; that she 

upgraded her plan to pay for this necessary procedure; and informed the scheme from the start 

that she would be requiring this procedure in the future. Her condition was such that she was 

unable to eat solids, resorted to a soft diet to sustain herself; and she was in daily pain. She 

placed on record that her inability to eat affected her employment necessitating the procedure 

for functionality and a normal life. 

 
32. Prior to having the procedure, the treating physician sent the scheme a letter of motivation 

dated 2 April 2018 for the procedure to clarify to the scheme that the only viable solution for the 

member’s condition is bilateral replacement of the temporo mandibular joints by means of 

custom-made prosthesis. Despite the detailed motivation, the scheme rejected the procedure 

as a PMB, based on the codes stipulated by the treating physician on the requested 

authorisation.  

 

33. In the end the Respondent went ahead with the procedure because her dad stepped in and 

paid for the procedure. The Respondent submitted that the Appellant viewed the procedure as 

cosmetic which is disputed by the Respondent and supported in the clinical motivation of her 

treating physician.  

 
34. The Respondent submitted that if coding was decisive schemes could avoid liability for PMB’s 

on administrative grounds which is not the intention of the Act. The scheme should, per the 

Respondent, look at all the evidence, the diagnosis, the motivation from the treating physician 

and not just at the code when making a decision. 
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35. The Respondent submitted that her condition is a PMB requiring a PMB level of care, hence her 

complaint to the Registrar in 2018. 

 

36. Accordingly, she requests that the Registrar’s decision is upheld by the Appeals Committee. 

 

CONSIDERATION OF THE MERITS 

 

CONDONATION 

 

37. The Appeals Committee noted that the member filed a complaint with the Registrar on             

18 September 2018; that the Registrar’s Ruling is dated 31 January 2019; that condonation for 

the late filing of the appeal was filed on 3 May 2019; and that the matter was set down for 

hearing on 17 March 2026, some eight (8) years after the filing of her complaint. 

 

38. Other than the Respondent’s submission that no communication was received from the office 

of the Registrar since 2019 and the filing of the application for condonation, there is nothing 

before the Appeals Committee to explain the long delay in finalising the matter. 

 
39. The late filing of the application for condonation is not excessive; and the application for 

condonation is unopposed. On the face of it there are strong prospects of success. Without 

going into any further detail, it is the Appeals Committees finding that it is in the interests of 

justice to condone the late fling of the application for condonation and without undue delay to 

finalise the matter in the interest of both parties. 

 
CONSIDERATION OF THE MERITS 

 

40. In this matter it is common cause that the Respondent was diagnosed with a bilateral chronic 

condylar dislocation of the wisdom teeth; that the treating physician recommended Temporo 

Mandibular Joint Disorder (“TMJ”) to manage the member’s condition; that the member is on 

the PACE 1 benefit option of the scheme; that section 2.2.28 of the scheme rules limits funding 

for major medical maxilla-facial surgery benefits at 100% of the scheme tariff limited to          

R11 000.00.per family per financial year.  

41. Regulation 8(1) of the Act provides for full funding, and without co-payment or the use of 

deductibles, the diagnosis, treatment, and care costs of prescribed minimum benefit conditions.  
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42. The Appellant disputes that the member’s condition is a PMB requiring a PMB level of care for 

the reasons expressed in paragraphs 18-28 above. 

 

43. The main argument of the Appellant is that the member’s treating physician is, after making a 

diagnosis of the member’s condition, responsible for selecting the correct DTP code.  DTP 

codes so selected links a member’s diagnosis to a PMB requiring a PMB level of care bringing 

the members condition within the ambit of Regulation 8(1.)  The Appellant argued that it is 

entitled to rely on the DTP code selected by the treating physician because the scheme does 

not personally examine the member. Instead, it assesses its liability based on the information 

received from the Respondent’s treating physician. It is thus the latter who is responsible for 

selecting the correct DTP code. Treating physicians are well trained on the importance of 

selecting the correct code when pre-authorisation is sought for a member’s procedure. The 

Appellant submitted that the HPCSA warns its members not to select codes to make the 

condition fit into a PMB condition and thus when the treating physician informs the scheme of 

the selected DTP code, the scheme accepts such code as correct and makes its assessment 

based on the selected code. 

 

44. In response to a question at the hearing on whether the scheme had a collegial interaction with 

the treating physician to check whether the DTP code selected was correct to support the 

diagnosis, the response of the scheme was that the scheme does not query the treating 

physician and accepts the DTP code provided to it, as it did in this case, applying it to the 

statutory limitations and the member’s benefit option. The Appellant submitted further that it is 

inappropriate to engage the treating physician on the code selected as it is not the scheme’s 

prerogative to contact the treating physician to say the selected ICD codes or DTP codes when 

considering the diagnosis may be incorrect. 

 

45. Turning to the treating physician’s diagnosis of the member’s condition and the detailed clinical 

motivation, the Appeals Committee had reference to the letters dated 28 February 2017 and 2 

April 2018 both of Dr. XXX. Looking at the ICD and DTP codes selected, the diagnosis is not 

supported by the appropriate code selected. This could easily have been picked up by the 

scheme who employ medical advisors / medical professionals to look at the motivation, the 

diagnosis and the codes. It is unclear to the Appeals Committee as to why the scheme did not 

think it appropriate where there is such a disjuncture between the diagnosis and the selected 
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codes to seek clarity from the treating physician because as correctly pointed out by the 

Clinical Review Committee (“CRC”) of the CMS, bilateral chronic condylar dislocation / 

emporomandibular (TM) joint dislocation is a PMB condition. This condition is included under 

the Diagnosis and Treatment pair (DTP) code 900H. A simple inquiry from the scheme to the 

treating physician would have confirmed the diagnosis as a PMB condition. The treatment 

component specified for DTP code 900H according to the PMB Regulations is “Reduction / 

relocation; medical and surgical management”. 

 

46. Turning to the Appellant’s submission that TMJ is not available in the state sector, respectfully, 

there is no evidence before the Appeals Committee upon which can rely in support of this 

submission to take this argument into consideration. There is further no compelling evidence 

before the Appeals Committee that the surgery proposed is not the optimal treatment. 

 

FINDING 

 

47. Accordingly, the Appeals Committee is satisfied and finds that based on the clinical and 

radiological findings, failed conservative treatment, and minimal effect of the Arthrosynthesis 

and Lavage of the TM joints, the physician recommended a bilateral replacement of the TM 

joints by means of custom made TMJ prostheses which is a PMB diagnosis. Therefore, TMJ 

replacement surgery qualifies as PMB level of care and brings the case within the ambit of 

Regulation 8(1.) The Appeals Committee is satisfied and finds that this surgery was necessary 

for functional improvement and pain alleviation of the Respondent. There is therefore no legal 

basis for the application of the funding limits to the surgery in question. 

 

48. The Appeals Committee finds that Rules of the scheme are binding on both the scheme and 

member but cannot trump the intention of the Act and regulation 8 pertaining to the requirement 

that payment must be made in full for PMB conditions. 

 
ORDER 

 

49. Accordingly, the Appeals Committee makes the following order: 

  

49.1 The Appeal is dismissed. 

49.2 The Registrar’s decision is upheld. 
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          49.3   There is no order as to costs. 

 

THUS DONE AND SIGNED AT JOHANNESBURG ON THIS THE 25th DAY OF APRIL 2026 

 
SIGNED 
PA BECK 
PRESIDING MEMBER 
 
 Dr. S. Naidoo and Adv. Maphike concur 
 
 


