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THE PARTIES. 

 

1. The Appellant is Dr X acting on behalf of the late Member Y, represented by Miss S its 

attorney on record. The First Respondent is Bestmed Medical Scheme (“the Scheme”). 

The Second Respondent is the Registrar of the Council for Medical Schemes. Miss M, of 

XXXX Attorneys appeared on behalf of the First Respondent as its attorney on record.  

BACKGROUND AND REGISTRAR’S RULING 

2. The complaint was lodged in terms of section 47(1) of the Act by Dr X on behalf of the late 

member. The dispute concerns the First Respondent decision to fund certain services at 

scheme tariff rather than in full at the provider’s practice cost. The Appellant contends that 

the services related to a Prescribed Minimum Benefit (“PMB”) condition and should have 

been funded in full. 

3. The clinical events included major oncology surgery on 13 November 2023, an emergency 

return to theatre on 14 November 2023, ICU admission, and follow-up surgery on 25 

January 2024. The Scheme initially funded the first surgery in full following motivation but 

later declined or partially paid subsequent related services. 

REGISTRAR’S RULING  

4. The Registrar accepted that the underlying condition constituted a PMB but found that the 

decisive issue was whether the utilisation of the non-designated service provider (“non-

DSP”) was voluntary. 

5. The Registrar concluded that DSPs were available near the Appellant, no evidence was 

provided showing attempts to utilise DSPs, the surgery was planned and not an 

emergency, and the circumstances did not satisfy Regulation 8(3). The complaint was 

dismissed and the appellant is appealing the decision of the registrar in terms of section 

48 (1) of the Medical Schemes Act.  

POINT- IN- LIMINE 

6. During the section 48 appeal, the First Respondent raised a point in limine challenging the 

locus standi of the Appellant’s attorneys to act on behalf of the deceased member’s estate. 

The Appellant’s attorneys submitted that proper authorisation had been furnished to the 

regulator to represent the deceased member and that the point in limine was irregular. 

7. Having considered the submissions and documentation placed before it, the Chairperson 

was satisfied that the appeal was properly before the Committee. The point in limine was 

accordingly not upheld, and the Committee proceeded to determine the merits. 

ISSUES FOR DETERMINATION 
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8. The Committee is required to determine whether the use of the non-DSP was involuntary 

as contemplated in Regulation 8(3), whether DSP services were unavailable or would have 

been unreasonably delayed, whether the post-operative events met the definition of an 

emergency medical condition in Regulation 7, and whether the Scheme acted in 

accordance with the Act and its Rules. 

APPELLANT’S SUBMISSIONS 

9. The Appellant, through its attorneys, submitted that the member required highly 

specialised head and neck oncologic surgery and that the DSPs identified by the Scheme 

allegedly lacked appropriate expertise. It was further contended that the DSP list was 

provided late or after the fact and that the member had no reasonable DSP option 

available. The Appellant argued that the treatment formed part of a continuous PMB 

oncology pathway and that the First Respondent should therefore fund the services in full. 

10. The Appellant further submitted that the emergency return to theatre constituted an 

emergency medical condition requiring full PMB funding. 

FIRST RESPONDENT’S SUBMISSIONS 

11. The First Respondent submitted that the Appellant was advised on 10 October 2023, as 

reflected at page 152 of the bundle, to access available DSPs via the Scheme’s platform. 

The First Respondent maintained that DSP ENT specialists were available within 

reasonable proximity and that no complaint regarding DSP expertise or availability was 

raised with the Scheme prior to utilisation of the non-DSP. It further submitted that the First 

Respondent has established clinical advisory channels to address dissatisfaction with 

DSPs, which were not utilised in this matter. 

12. The First Respondent disputed that any of its DSPs lacked capacity to render the required 

services and maintained that the surgery was planned and therefore did not meet the 

emergency definition. It submitted that the claims were processed in accordance with the 

Scheme Rules, Regulation 8 and section 32 of the Act. 

LEGISLATIVE FRAMEWORK  

13. Designated service provider means a health care provider or group of providers selected 

by medical schemes concerned as the preferred provider or providers to provide to its 

members diagnosis, treatment and care in respect of one or more prescribed minimum 

benefit conditions. 

14. Emergency medical condition means the sudden and at the time, unexpected onset of a 

health condition that requires immediate medical or surgical treatment where failure to 

provide medical or surgical treatment would result in serious impairment to bodily function 
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or serious dysfunction of a bodily organ or part, or would place the person's life in serious 

jeopardy. 

15. Prescribed minimum benefit means the benefits contemplated in section 29(1)(o) of the 

Act and consist of the provision of the diagnosis, treatment and care costs of the Diagnosis 

and Treatment Pairs listed in Annexure A, subject to any limitations specified in Annexure 

A, and any emergency medical condition. 

16. Prescribed minimum benefit condition means a condition contemplated in the diagnosis 

and treatment pairs listed in Annexure A or any emergency medical condition. 

17. Regulation 8(1) Subject to the provisions of this regulation any benefit option that is offered 

by the medical aid scheme must pay in full, without co-payment or the use of deductibles, 

the diagnosis, treatment and care costs of the prescribed minimum benefit conditions. 

18. Regulation 8(2) Subject to section 29(1)(p) of the Act, the rules of a medical scheme may 

in respect of any benefit option provide that the diagnosis, treatment and care costs of a 

prescribed minimum benefit condition will only be paid in full by the medical scheme if 

those services are obtained from a designated service provider in respect of that condition, 

and a co-payment or deductible, the quantum of which is specified in the rules of the 

medical scheme may be imposed on a member if that member or his or her dependant 

obtains such services from a provider other than a designated service provider, provided 

that no co-payment or deductible is payable by a member if the service was involuntarily 

obtained from a provider other than a designated service provider. 

19. Regulation 8(3) For the purposes of subregulation (2)(b), a beneficiary will be deemed to 

have involuntarily obtained a service from a provider other than a designated service 

provider if the service was not available from the designated service provider or would not 

be provided without unreasonable delay, immediate medical or surgical treatment for a 

prescribed minimum benefit condition was required under circumstances or at locations 

which reasonably precluded the beneficiary from obtaining such treatment from a 

designated service provider, or there was no designated service provider within 

reasonable proximity to the beneficiary’s ordinary place of business or residence. 

ANALYSIS AND LEGAL QUESTIONS 

DSP Availability 

20. The Committee attaches material weight to the contemporaneous evidence that the First 

Respondent advised the member on 10 October 2023 to access information regarding 

available DSPs. That communication is important because it predates the utilisation of the 

non-DSP and demonstrates that the First Respondent had put the member on notice of 

the DSP pathway and the mechanism for identifying preferred providers. 
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21. Against that evidentiary backdrop, the Appellant’s primary contention is not that no DSPs 

existed, but that the DSPs allegedly “lacked expertise” for highly specialised head-and-

neck oncology surgery. The Committee is mindful that “availability” in Regulation 8(3)(a) 

is not a purely abstract enquiry, but the regulation still requires an evidentiary foundation. 

A bare assertion that a DSP is a “general ENT” rather than a head-and-neck oncology 

specialist does not, without supporting proof, establish that the service “was not available” 

from the DSP or that it “would not be provided without unreasonable delay”.  

22. The Committee would ordinarily expect, at minimum, objective clinical substantiation 

demonstrating that the identified DSPs could not deliver the relevant diagnosis, treatment 

and care, or that the DSP would not provide the clinically required service at the time 

required. This would typically include evidence such as written refusals by DSPs, 

documented waiting times incompatible with the required clinical timeframe, clinical 

referral correspondence evidencing inability to accept the patient, or expert confirmation 

that the identified DSP category did not reasonably match the required scope of care. No 

such compelling clinical evidence was served before the Committee. 

23. Equally significant is the fact that the alleged dissatisfaction with DSP capability and/or 

expertise was not placed before the First Respondent prior to the member’s decision to 

proceed with the non-DSP. Regulation 8 is structured to allow schemes to require DSP 

utilisation, while simultaneously protecting beneficiaries where deviation was involuntary. 

Where the appellant anticipates deviation because of perceived DSP inadequacy, the 

Scheme’s clinical governance pathway is the appropriate avenue to test, verify, and if 

necessary authorise deviation or arrange an alternative DSP solution. 

24.  The First Respondent submitted that it has a clinical advisory mechanism to address 

dissatisfaction and complaints relating to DSP arrangements. The Appellant did not 

demonstrate that such a complaint was raised timeously, nor that the First Respondent 

was afforded a reasonable opportunity to address the alleged inadequacy. In those 

circumstances, the Committee cannot elevate an ex post facto objection into proof of 

unavailability within the meaning of Regulation 8(3)(a). 

25. The Committee therefore finds that, on the evidence before it, DSP services were not 

shown to have been unavailable, nor was it shown that access to DSP services would 

have resulted in unreasonable delay. The Appellant’s contention remains unsubstantiated 

and does not meet the threshold required by Regulation 8(3). 

 

 

Involuntary Use of Non-DSP 
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26. Regulation 8(3) is a deeming provision that operates as an exception to the general rule 

in Regulation 8(2): a co-payment or deductible may be imposed when a beneficiary obtains 

PMB services from a provider other than a DSP, unless the service was involuntarily 

obtained. The structure of Regulation 8 therefore places a practical evidentiary burden on 

a beneficiary who asserts involuntariness, because it is the beneficiary who relies on the 

exception to displace the consequence contemplated in Regulation 8(2)(b). 

27. In this matter, the Committee is not satisfied that any of the three deeming grounds in 

Regulation 8(3) were proved. The Appellant did not establish that the service was not 

available from a DSP or would not be provided without unreasonable delay as required by 

Regulation 8(3)(a).  

28. The Appellant likewise did not establish circumstances or locations which reasonably 

precluded obtaining treatment from a DSP as required by Regulation 8(3)(b), nor did the 

Appellant establish that there was no DSP within reasonable proximity to the beneficiary’s 

residence or ordinary place of business as contemplated in Regulation 8(3)(c), particularly 

in light of the Scheme’s evidence that DSPs were available and could be identified through 

the Scheme’s channels. 

29. A decisive feature of the Committee’s reasoning is the absence of contemporaneous 

attempts to access DSP care and the absence of contemporaneous escalation to the 

Scheme. Where a member contends that a DSP is unsuitable due to expertise, the 

Committee expects to see a traceable pathway showing that the member sought DSP 

care, encountered a demonstrable obstacle (such as refusal, incapacity, or prohibitive 

delay), and that the First Respondent was alerted and afforded an opportunity to resolve 

the obstacle. Without that evidentiary pathway, the Committee is unable to conclude that 

the non-DSP utilisation was compelled by the regulatory criteria, as opposed to being a 

voluntary choice influenced by preference, established clinical relationship, convenience, 

or perceived superiority. 

30. The Committee therefore finds that the member elected to consult a non-DSP specialist 

without demonstrating that the regulatory triggers for involuntariness were present. The 

Scheme’s clinical escalation mechanisms were not utilised, and no objective evidence was 

presented to show DSP unavailability, unreasonable delay, or reasonable preclusion. The 

Committee accordingly concludes that the threshold in Regulation 8(3) has not been met. 

 

 

 

Emergency Medical Condition 
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31. The Committee accepts that the member suffered a post-operative complication requiring 

urgent clinical attention. However, the legal enquiry for purposes of this appeal is not 

confined to whether a complication was serious, but whether the evidence establishes that 

the circumstances meet the definitional threshold of an “emergency medical condition” 

and, importantly, whether those circumstances reasonably precluded obtaining treatment 

from a DSP for purposes of Regulation 8(3)(b). 

32. The Committee distinguishes between two related but separate issues. The first is whether 

the post-operative haematoma event, viewed in isolation, constitutes an “emergency 

medical condition” as defined. The second is whether that event, even if clinically urgent, 

establishes that the member involuntarily obtained services from a provider other than a 

DSP because the circumstances reasonably precluded DSP access. 

33.  On the record before the Committee, the Appellant did not place compelling evidence 

establishing the regulatory elements in a manner that carries the burden. The appeal 

submissions describe urgency, but do not provide the kind of objective proof the 

Committee would ordinarily expect, such as contemporaneous clinical documentation 

demonstrating the definitional criteria, and an explanation with supporting evidence as to 

why, at that time and location, access to a DSP was reasonably precluded. 

34. Further, the primary surgery was planned and the decision to commence the episode of 

care with the non-DSP was made prior to the alleged emergency. The Committee cannot, 

on the evidence before it, treat a later complication as retroactively rendering the initial 

non-DSP selection involuntary.  

35. The regulatory framework does not support an approach where a planned elective 

pathway through a non-DSP becomes automatically “involuntary” because an emergency 

occurred within that same pathway, unless the Appellant also demonstrates that at the 

time of the emergency the DSP pathway was not practically accessible, or that transfer or 

DSP intervention was reasonably precluded. That evidentiary link was not established. 

36. Accordingly, while the Committee recognises the seriousness of post-operative 

complications in general, it finds that the evidentiary thresholds necessary to trigger 

Regulation 7 (as a definitional matter relied upon to establish PMB emergency status) and 

Regulation 8(3)(b) (as the pathway to involuntary non-DSP utilisation) were not satisfied 

on the papers. 

 

 

 

Consistency of Funding 
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37. The Committee has considered the Appellant’s contention that the Scheme’s funding 

approach was inconsistent because it funded the initial surgery in full after motivation but 

later declined or partially paid related services. The Committee accepts that inconsistency 

may, in appropriate cases, be a relevant factor in assessing administrative reasonableness 

and fairness. However, inconsistency is not, by itself, determinative. The Committee must 

still apply Regulation 8 to the specific services in dispute, on the evidence, and determine 

whether the legal conditions for full payment at a non-DSP were satisfied. 

38. Firstly, an authorisation or payment decision taken on motivation does not, without more, 

create an open-ended obligation to fund all subsequent services at non-DSP practice cost 

irrespective of the Scheme Rules and the conditions in Regulation 8. The Scheme’s initial 

approval may reflect the information available at the time, the scope of what was motivated 

for, or a discrete decision confined to specific codes, dates, services, or clinical 

circumstances.  

39. The Appellant did not demonstrate that the initial authorisation expressly extended to the 

later disputed services, or that the later services were authorised on the same basis. In 

the absence of clear evidence that the Scheme bound itself to fund the entire continuum 

at non-DSP rates, the Committee cannot infer such a commitment merely from an earlier 

payment. 

40. Secondly, the PMB framework requires schemes to fund PMBs “in full” but permits 

schemes, through their rules, to require DSP utilisation for full payment, and to impose co-

payments where members voluntarily use non-DSPs, subject to the involuntary 

exceptions. The consistency enquiry must therefore be anchored in Regulation 8(2) and 

8(3). If the Appellant cannot show that the later services were involuntarily obtained from 

a non-DSP, then the Scheme’s decision to limit payment in accordance with its tariff 

framework falls within the architecture contemplated by Regulation 8(2). In that event, the 

fact that an earlier claim was paid differently does not automatically render the later 

decision unlawful. 

41. Thirdly, “continuum of care” is a clinical concept, but Regulation 8 is applied service-by-

service within the defined rule framework, unless the evidence establishes a factual and 

legal basis to treat the episode as one indivisible emergency pathway in which DSP access 

was reasonably precluded. Here, the Appellant did not establish that the entire continuum 

met the involuntary criteria. The Committee is therefore not persuaded that the Scheme 

was legally obliged to apply a single payment approach across all related services at non-

DSP rates. 
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42. Finally, the Committee emphasises that a finding of inconsistency would require a clear 

evidentiary showing that similarly situated services, governed by the same authorisation 

parameters and the same regulatory conditions, were treated differently without rational 

basis. On the record, the Committee does not have sufficient substantiation to reach that 

conclusion. The Appellant’s argument remains largely inferential and is not supported by 

the necessary documentary proof mapping authorisation scope to each disputed service 

and then demonstrating irrational divergence. 

 

43. For these reasons, the Committee finds that the initial authorisation following motivation 

does not, in itself, create an ongoing obligation where the Scheme Rules and Regulation 

8 conditions are not met for subsequent services, and that the alleged inconsistency does 

not displace the regulatory requirements governing DSP utilisation and involuntary 

deviation. 

APPEALS COMMITTEE PERSPECTIVE.  

44. The PMB framework protects members where services are involuntarily obtained from 

non-DSPs. However, the regulatory scheme equally permits medical schemes to require 

DSP utilisation where reasonably available.  

45. On the evidence before it, the Committee is not persuaded that DSP services were 

unavailable, that DSP treatment would have been unreasonably delayed, or that the 

member was reasonably precluded from utilising DSPs. The evidentiary threshold required 

by Regulations 7 and 8(3) has not been satisfied. 

FINDINGS  

46. Upon a holistic consideration of the record, the written and oral submissions of the parties, 

and the applicable statutory framework, the Committee makes the following findings. 

47. The Committee is satisfied that the First Respondent placed credible and 

contemporaneous evidence before the record demonstrating the availability of designated 

service providers within reasonable proximity to the member. In particular, the 

communication dated 10 October 2023 advising the member to access available DSPs 

was not meaningfully disputed and establishes that the DSP pathway was both known and 

accessible prior to the utilisation of the non-DSP. 

48. The Committee further finds that the Appellant did not discharge the evidentiary burden 

imposed by Regulation 8(3). No compelling, objective clinical or operational evidence was 

presented to demonstrate that the identified DSPs were incapable of rendering the 

required diagnosis, treatment and care, nor was evidence provided to show that such 

services would not have been provided without unreasonable delay. The Appellant’s 
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assertions regarding alleged lack of expertise remain unsubstantiated and were not 

supported by contemporaneous clinical proof, documented refusals, or verified waiting-

time constraints. 

49. The Committee also finds that the Appellant did not establish that the circumstances 

reasonably precluded the member from obtaining treatment from a DSP as contemplated 

in Regulation 8(3)(b), nor that there was an absence of DSPs within reasonable proximity 

as contemplated in Regulation 8(3)(c). The member’s election to proceed with a non-DSP 

occurred in circumstances where the Scheme’s clinical advisory and escalation 

mechanisms were available but were not meaningfully invoked. 

50. In relation to the reliance on an emergency medical condition, the Committee finds that 

the evidentiary material placed before it does not meet the definitional threshold in 

Regulation 7 in a manner that would trigger the involuntary utilisation protections in 

Regulation 8(3). While the post-operative complication is acknowledged, the Appellant did 

not demonstrate that the emergency circumstances reasonably precluded access to a 

DSP or retrospectively rendered the initial non-DSP pathway involuntary. 

51. The Committee further finds that the alleged inconsistency in funding decisions does not, 

on the evidence, establish unlawfulness or unreasonableness on the part of the First 

Respondent. The initial authorisation following motivation did not create a binding or 

perpetual obligation to fund all subsequent services at non-DSP practice cost, particularly 

where the regulatory conditions for involuntary non-DSP utilisation were not met in respect 

of the later services. 

52. Accordingly, the Committee concludes that the First Respondent acted within the four 

corners of its registered Rules, Regulation 8 and section 32 of the Act. The decision of the 

Registrar is rational, supported by the evidence, and legally sound. 

 

ORDER 

53. The appeal is dismissed.  

54. The Registrar’s ruling is confirmed. The First Respondent’s funding decisions stand in 

terms of its Rules and the Act. 
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THUS, DONE AND SIGNED AT SANDTON ON THIS THE  9th DAY OF MARCH   2026. 

 

ELECTRONICALLY SIGNED 
 

_______________   
Dr Xolani Ngobese  
Chairperson of the Appeals Committee. 
Date: 9th March 2026 
         
Dr H Mukhari, Dr T Mabeba and Advocate T Maphike, members of the appeal panel 

concurring.   
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1 Bestmed supporting documents and response, 141-156, Registrars Ruling 156-157, section 48 appeal 165-179 
of the Bundle.  


