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Council
for Medical Schemes

BEFORE THE APPEAL COMMITTEE OF THE COUNCIL FOR MEDICAL
SCHEMES (SECTION 48 APPEAL)
HELD VIA MICROSOFT TEAMS VIDEO AND AUDIO-CONFERENCING

TECHNOLOGY.
(Instituted in terms of the Medical Schemes Act No 131 of 1998)

In the matter between Ref number: CMS 85260

South African Police Service Medical Scheme Appellant

And

The Registrar of Medical Schemes 1st Respondent
MrX 2nd Respondent
Panel: Dr K. Chetty; Ms P. Beck, Dr. S. Naidoo

Date of hearing: 4 December 2025 (The matter was postponed by agreement
from 2 December, 2025 due to storm damages to the

provider’s premises).

Date of ruling: 14 January 2025.



RULING AND REASONS

THE PARTIES

1.

The Appellant is the South African Police Service Medical Scheme, hereinafter
referred to as Polmed (The “Appellant or the “Scheme”), registered and regulated
under the Medical Schemes Act, Act 131 of 1998 (the “MSA” or “Act”).

2. Advocate XX appeared for the Appellant. He is instructed by Attorney Ms. XXX.
Advocate XXXX was also present.

3. Inattendance is Mr. A, Chief of Staff at Polmed and Ms B, Senior Manager Legal
at Polmed.

4. The 1st Respondent was not represented at the hearing and indicated he will
abide by the decision of the Appeals Committee.

5.  The 2nd Respondent is Mr. X (The “2nd Respondent”) is an orthotist/prosthetist
in private acting on behalf of Mrs Y (The “Member”), a Member of Polmed Medical
Scheme.

6. The 2nd Respondent was represented by Mr. O, an alternate dispute resolution
specialist. The 2"4 Respondent was not present and sent his apologies.

BACKGROUND

7. MrsY, a Member of the South African Police Service Medical Scheme (Polmed),
is on the Aquarium benefit option.

8. Mrs. Y underwent a left below knee amputation on 13 May 2024 due to
complications of diabetes, which is a Prescribed Minimum Benefit (PMB).

9. The complaint involves the funding of a prosthesis for Mrs Y. A quotation was

submitted to the Scheme, who requested a further two quotations on 18 June
2024.



10.

11.

12.

13.

14.

On 28 June 2024, the Scheme requested a discount from the service provider,
which was eventually discounted to R120,802.21

POLMED informed the member that their available benefit for an external
prosthesis was capped at R65,767.00 per the Scheme’s Aquarium Benefit rules
and asserting that the prosthesis cost exceeded PMB level of care.

The 2" Respondent argued that the prosthesis should be fully funded as a
Prescribed Minimum Benefit (PMB) under Regulation 8(1) of the Medical
Schemes Act, as the condition qualifies as a PMB.

The Registrar determined that the prosthesis is part of PMB care and directed
Polmed to fund the prosthesis in full and pay the private rate of R134,224.68.
Polmed appealed the ruling, arguing that the prosthesis cost exceeded prevailing
public hospital practices and PMB level of care. They contended that Regulation
8(1) does not mandate unlimited funding and emphasized the need for

sustainable resource allocation

THE REGISTRAR’S RULING

15.
16.

17.

The Registrar’s Ruling was issued on 30" January 2025.

The Registrar ruled that having considered the merits of the complaint, the
Respondents submissions and the CRC opinion, the Office of the Registrar finds
that the members condition is PMB, and treatment required therefore, qualifies
as PMB level of care. The Respondent is hereby directed to fund in full, the costs
of the members prosthesis in accordance with the provisions of Regulation 8(1)
of the Act.

The Appellant is now appealing this decision of the Registrar in terms of Section

48 Appeal submitted.

APPLICATION TYPE AND RELIEF SOUGHT

18.

This is an appeal under section 48(1) of the Medical Schemes Act (the “MSA or

the Act”)." This section provides that:

" Medical Schemes Act 131 of 1998 as amended by Act 55 of 2001; Section 48(1); Proc 13/GG
19725/19990129



19.
20.

“(1) Any person who is aggrieved by any decision relating to the settlement of a
complaint or dispute may appeal against such decision to the Council”.

This hearing concerns the merits of the appeal filed.

The relief sought is that the appeal is upheld and that the decision of the Registrar

set aside.

RELEVANT STATUTORY AND REGULATORY PROVISIONS

21.

22.

23.

24.

The relationship between the Scheme and the Member is governed by the terms
of the contract (“the Schemes rules”) the Scheme concluded with the Member.
The contract in turn is governed by the “MSA” and the regulations (as amended)
made in terms of the Act.

Section 32 of the Act stipulates as follows: “Binding force of rules —The rules of
a medical scheme and any amendment thereof shall be binding on the medical
scheme concerned, its members, officers and on any person who claims any
benefit under the rules or whose claim is derived from a person so claiming.”
Section 29(1) Matters for which rules shall provide- ( 1) The Registrar shall not
register a medical scheme under section 24, and no medical scheme shall carry
on any business, unless provision is made in its rules for the following matters-
Section 29(1)(o) The scope and level of minimum benefits that are to be available
to members and defendants as may be prescribed; and 29(1)(p) No limitation
shall apply to the reimbursement of any relevant health service obtained by a
member from a public hospital where this service complies with the general
scope and level as contemplated in paragraph (o) and may not be different from
the entitlement in terms of a service available to a public hospital patient.
Regulation 8 stipulates as follows -

“8. Prescribed Minimum Benefits

(1) Subject to the provisions of this regulation, any benefit option that is offered
by a medical scheme must pay in full, without co-payment or the use of
deductibles, the diagnosis, treatment and care costs of the prescribed minimum
benefit conditions.”

(2) Subject to section 29(1)(p) of the Act, the rules of a medical scheme may, in
respect of any benefit option, provide that —



25.

26.

(a) the diagnosis treatment and care costs of a prescribed minimum benefit
condition will only be paid in full by the medical scheme if those services are

obtained from a designated service provider in respect of that condition and

(b) a co-payment or deductible, the quantum of which is specified in the rules of
the medical scheme, may be imposed on a member if that member or his or her
dependent obtains such services from a provider other than a designated service
provider, provided that no co-payment or deductible is payable by member if the
service was involuntary obtained from a provider other than a designated service

provider.”

This is a wide appeal. The Appeals Committee may consider the matter afresh
and is not restricted to the record of proceedings that were before the Registrar.
The burden of proof rests on the Appellant who must prove on a balance of

probabilities that the appeal should succeed.

THE ISSUE IN DISPUTE

27.

The issue in dispute is is whether the Scheme is legally obligated to pay the full
private-sector cost of a prosthesis for a Prescribed Minimum Benefit (PMB)
condition, or if it can limit reimbursement based on its registered rules and public

sector cost equivalents.

APPELLANTS SUBMISSION

28.

29.

30.

The Appellant states that the Mrs. Y, member of the Scheme, is on the Aquarium
benefit option.

The Appellant states that on 315t May 2024 the second respondent submitted a
letter of motivation with the quotation for the funding of fitting and adjustment of
an artificial limb at R134,224.68.

The Appellant requested further quotations which were submitted, and also
requested a discounted quotation from the second Respondent, which was
discounted to R120,802.21.



31.

32.

33.

34.

35.

36.

37.

38.

The Scheme informed the member that their available benefit for an external
prosthesis was capped at R65,767.00 per the Scheme’s Aquarium Benefit rules
and stating that the prosthesis cost exceeded PMB level of care.

The Scheme does not dispute that the Member's condition (ICD10 code E10.5)
is a PMB condition; however, the requested prosthesis is not deemed PMB level
of care and further, that the members available benefits are R65,767 and
therefore the proposed quotation is declined for PMB level of care.

The Appellant argues that the Registrar’s ruling is based on a fundamental error
of law regarding the interpretation of the Medical Schemes Act (MS Act) and its
regulations.

The Appellant contends the Registrar relied solely on Regulation 8(1) to
demand full payment of private provider costs.

The Appellant argues that:

« Regulation 8 is subordinate legislation and cannot be used to broaden or
contradict the primary MS Act.

e It is "impermissible" to treat the Act and regulations as a single piece of
legislation and that using Regulation 8 to aid the interpretation of section
29(1)(p) of the MS Act is also impermissible.

The Appellants further argue that the dispute involves a proper interpretation of

the provisions of the MS Act as they relate to the PMB regulation, including

Section 29(1)(o) and (p) of the MS Act, read together with regulation 8,

particularly the definition of PMB costs and its application to the facts.

The Appellants argue that Section 67(1)(g) of the MS Act allows for regulations

on minimum benefit levels set by medical schemes, and that such regulations

must align with the MS Act's intent, as confirmed by both the Supreme Court of

Appeal and Constitutional Court.

The Appellant states that consistent with section 29(1)(p) of the MS Act the

scheme does not apply any limitations on reimbursement of prescribed minimum

benefits obtained by a member from a public hospital. The Registrar thus erred
in applying regulation 8(1) to resolve the PMB reimbursement question for the
following reasons:

e Sections 29(1)(0), (p) and 61(g) of the MS Act introduced the PMB coverage
and the reimbursement legislative scheme in 1998.



e The purpose of the PMB coverage and reimbursement legislative scheme is

to protect a medical scheme member from losing medical scheme cover in the
event of severe illness and the consequent risk of unfunded utilisation of public
hospitals and to encourage improved efficiency in allocating private and public

health care resources.’?

39. They further argue the provisions of Regulation 8 must be interpreted in light of

40.

41.

what has been set out in section 29 which provides as follows: Section 29(1)

Matters for which rules shall provide- ( 1) The Registrar shall not register a

medical scheme under section 24, and no medical scheme shall carry on any

business, unless provision is made in its rules for the following matters- Section

29(1)(o) The scope and level of minimum benefits that are to be available to

members and defendants as maybe prescribed;

The Appellant cites the following cases to argue that a Regulation (like

Regulation 8, which the Registrar relied upon) cannot be used to interpret or

broaden the meaning of the Act itself (specifically Section 29(1)(p))

Clinch v Lieb [1939] and Hamilton-Brown v Chief Registrar of Deeds [1968]:
These cases support that the primary Act (Section 29(1)(p)) must be
interpreted before the subordinate regulation (Regulation 8(1)) is scrutinised.
Moodley v Minister of Education [1989]: Used to assert that a regulation
cannot be used to broaden the meaning of the primary statute under which
it was made.

National Lotteries Board v Bruss NO [2009]: Cited to reinforce that the Act
may not be construed based on its regulations.

Minister of Health v New Clicks South Africa (Pty) Ltd [2005]: Referenced
as a foundational authority on the relationship between a primary Act and its
Regulations. The appellant cites New Clicks to support the argument that the
Medical Schemes Act (the Act) and the PMB Regulations (the Regulations)
must be viewed as a single, integrated legislative scheme. However, the
Regulations cannot be used to contradict or expand the power granted by

the primary Act.

The Appellant states that in November 1997 the National Department of Health

(NDoH) issued a draft policy document preceding the introduction of the PMB

2 Page 173 of the bundle.



42.

43.

44,

45.

46.

47.

48.

49.

coverage which showed that the purpose of PMB coverage and reimbursement
legislative scheme is to ensure the cost shifting of public hospitals or medical
facilities is minimised through, among other controls a cost-based cap.

The Appellant further argues that the PMB coverage and reimbursement
legislative scheme makes no provision for unlimited liability. The pricing
references clearly the public sector rate. PMB level of care does not entitle a
member to a benefit above the level that is available in the public sector.

The Appellant states further that if Regulation 8 is held to oblige medical scheme
to pay a private healthcare provider for PMB services at an unregulated and
unlimited price rate unless a medical scheme has a DSP network, it is a
contortion of the law.

The Appellant also argues that the Minister in consultation with the CMS must
review PMB's every two years and has failed to do this, and has also failed to
implement cost-based caps as envisaged by the 1997 policy document.

The Appellant cites Justice Catherine O'Regan’s Rules for Rulemaking to
support the "sunsetting provision" for regulations, arguing that PMBs must be
reviewed every two years to ensure they remain applicable in form and content.
A further argument that the Appellants makes is that the Registrar approved the
rules of Polmed and therefore has approved the minimum benefits members
entitled to and that by approving the rules the Registrar has approved the scheme
as complying with the requirements of the MS Act.

The Scheme also expressed concerns about the financial burden and precedent-
setting implications of the Registrar's interpretation, arguing it could lead to
unsustainable costs for medical schemes.

The Scheme confirmed that it does not have designated service providers for
prosthetics and orthotics.

The Scheme requests the registrar's decision be reviewed and set aside and the
appeal is upheld.

2\D RESPONDENTS SUBMISSION

50.

Mrs Y, a Member of the South African Police Service Medical Scheme (Polmed)

on the Aquarium benefit option, underwent a left below knee amputation on 13



51.

52.

53.

54.

55.

56.

57.

58.

59.

May 2024 due to complications of diabetes, which is a Prescribed Minimum
Benefit (PMB).

The complaint involves the funding of a prosthesis for Mrs Y. A quotation was
submitted to the Scheme, who requested a further two quotations on 18 June
2024.

On 28 June 2024, the Scheme requested a discount from the service provider,
which was eventually discounted to R120,802.21

POLMED informed the member that their available benefit for an external
prosthesis was capped at R65,767.00 per the Scheme’s Aquarium Benefit rules
and asserting that the prosthesis cost exceeded PMB level of care.

The 2nd Respondent argues that Regulation 8(1) of the Medical Schemes Act
creates an unambiguous, independent statutory obligation for schemes to fund
PMB diagnosis, treatment, and care costs "in full".

The 2nd Respondent argues that the only lawful way a scheme can limit this
liability is by establishing a Designated Service Provider (DSP) network under
Regulation 8(2).

The 2nd Respondent states that Polmed admitted they have no DSP
arrangement for prosthetics. In the absence of a lawful DSP or clinically
appropriate protocol, the obligation to fund in full remains absolute.

The 2nd Respondent cites the Supreme Court of Appeals (SCA) Genesis
ruling, confirming that Regulation 8(1) is a minimum benefit that cannot be diluted
by internal scheme rules or reimbursement tables.

The 2nd Respondent disputes Polmed's claim that Sections 29(1)(o) and (p) of
the Act limit PMB expenses to public-hospital tariffs, arguing that Section 29(1)(p)
is anti-discrimination as it prevents penalising members for using public
hospitals, not capping private-sector tariffs; Public-hospital regulations don't
apply as the services in question were provided privately; and there is no explicit
cap in Act

The 2nd Respondent points out that Polmed's current legal stance conflicts with
its own documents and history as its own rules require PMBs to be paid "at cost,"
meaning in full and that Polmed set up DSPs for other PMB conditions, which
contradicts their claim that PMBs are capped at state rates—otherwise, DSP

networks wouldn't be necessary.



60.

61.

62.

63.

The 2nd Respondent bases their argument on a strict legal hierarchy where
superior legislation overrides private or subordinate instruments. This hierarchy
ensures that medical schemes cannot unilaterally diminish the statutory rights of
members.

The 2" Respondent argues that The Medical Schemes Act as the Primary
Legislation is the main legal source. Section 29(1)(o) requires scheme rules to
specify the scope and level of Prescribed Minimum Benefits (PMBs). The
Regulations are subordinate legislation: Regulations 7 and 8, which define PMBs
and the "payment in full* obligation, derive their authority directly from the Act.
Scheme Rules are approved under section 24, but are subordinate to the Act
and Regulations. They cannot override or contradict the Act or the Regulations.
The 2nd Respondent claims Polmed is using internal rules and a limited reading
of Section 29(1)(p) to reduce Regulation 8(1)’s broader protections.

The 2nd Respondent asks the Appeal Council to dismiss the appeal and

confirm the Registrar's ruling that the prostheses be funded in full.

DISCUSSION AND ANALYSES

The Appeals Committee considered papers filed in this appeal; the further submissions

the parties made; the relevant provisions of the Medical Schemes Act; and the Rules

of the Scheme.

64.

65.

66.

It is common cause that
e The Member had a left below knee amputation due to complications of
diabetes.
e There is no dispute that the member’s condition is a Prescribed Minimum
Benefit (PMB) condition.
The issue in dispute is is whether the Scheme is legally obligated to pay the full
private-sector cost of a prosthesis for a Prescribed Minimum Benefit (PMB)
condition, or if it can limit reimbursement based on its registered rules and public
sector cost equivalents.
The Appellant argues that the Registrar’s ruling is based on a fundamental
error of law regarding the interpretation of the Medical Schemes Act (MS Act)
and its regulations.

10



67. The Appellant claims the Registrar relied on Regulation 8(1) to request full

68.

69.

70.

payment of private provider costs without considering other applicable provisions
of the MS Act, arguing:
Regulation 8 is secondary legislation and cannot expand or override the MS
Act.
It is incorrect to treat the Act and its regulations as a unified law to justify
unlimited liability.
The Appellant contends that Section 29(1)(p) of the MS Act actually limits care
costs to those that obtain in both private and public hospitals. They argue that
by applying a "pay-in-full" principle regardless of public sector rates, the
Registrar is effectively extending the scope of the regulations beyond what the
Act allows.
The 2" Respondent argues that The Medical Schemes Act as the Primary
Legislation is the main legal source and that the Regulations are subordinate
legislation: Regulations 7 and 8, which define PMBs and the "payment in full"

obligation, derive their authority directly from the Act.

The Scheme, however, argues that the provisions of Regulation 8 must be
interpreted in light of what has been set out in section 292 and argues that the
words “may not be different from the entitlement..... available to a public hospital
patient” and “shall apply to the reimbursement of any relevant health service”
means that the reimbursement for health services cannot be different from the
entitlement a patient would receive at a public hospital.

In Natal Joint Municipal Pension Fund v Endumeni Municipality (2012) it is
stated that "Interpretation is the process of attributing meaning to the words

3Section 29(1) Matters for which rules shall provide- ( 1) The Registrar shall not register a medical

scheme under section 24, and no medical scheme shall carry on any business, unless provision is

made in its rules for the following matters- Section 29(1)(o) The scope and level of minimum benefits

that are to be available to beneficiaries as may be prescribed; Section 29(1)(p) No limitation shall apply

to the reimbursement of any relevant health service obtained by a member from a public hospital where

the service complies with the general scope and level as contemplated in paragraph (o) and may not

be different from the entitlement in terms of a service available to a public hospital patient. Section

29(1)(q) The payment of any benefits according to - (i) a scale, tariff or recommended guide, or (ii)

specific directives prescribed in the rules of the medical scheme.

11



71.

72.

73.

74.

used... whatever the nature of the document, consideration must be given to the
language used in the light of the ordinary rules of grammar and syntax; the
context in which the provision appears; the apparent purpose to which it is
directed..."*

The core interpretation of Section 29(1)(p) is that medical schemes cannot limit
the reimbursement amount for any relevant health service that a member obtains
from a public hospital, provided that the service falls within the general scope
and level of the PMBs. Schemes must pay the full cost (as per the public
hospital's invoice) for PMB conditions treated at a public hospital, without

imposing monetary caps or shortfalls and may not be different from the

entitlement in_terms of a service available to a public hospital patient (my
emphasis). The entitlement refers to the service and not the costs.

In Pearmain, The Law of Medical Schemes she states “The objective of
specifying a set of prescribed minimum benefits within these regulations is
twofold: (1) to avoid incidents where individuals lose their medical scheme cover
in the event of serious illness and the consequent risk of unfunded utilisation of
public hospitals (2) to encourage to improved efficiency in the allocation of private
and public health care resources. The object was thus not to ensure the provision
of PMB benefits in the private health sector but to ensure the private funding of
PMB benefits obtained in the public sector. This is because it had been argued
at the time that schemes were ‘dumping’ high cost patients into public health
sector by not providing benefits for the expensive medical conditions that came
to be listed in the PMB’s.™

Section 29(1)(p) does not specify that “reimbursement for a PMB service cannot
be different from the entitlement available to a patient at a public hospital.” The
Appellants' interpretation of this provision is not accurate, as it attributes
additional meaning to the Act beyond its stated terms.

The Appellant’s concern on “unlimited liability where private providers charge
rates far exceeding the schemes financial sustainability” is a valid concern. The
Act and the Regulations however provide for mitigation of these risks. A scheme

can limit its liability by using a designated service provider (DSP) network. If a

4 Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at para 18.
55 DL Pearmain The Law of Medical Schemes in South Africa page 7.9

12



75.

76.

77.

78.

79.

80.

81.

member chooses to go outside the DSP network for a non-emergency, only then
can the scheme apply the limits.®

Further risk mitigation strategies are contained in Regulation 8(4) which states:
“Subject to subregulations 5 and 6 and to section 29(1)(p) of the Act, these
regulations must not be construed to prevent medical schemes from employing
appropriate interventions aimed at improving the efficiency and effectiveness of
healthcare provision, including such techniques as requirements for pre-
authorisation, the application of treatment protocol and the use of formularies.
The scheme however has stated that it does not have DSP and argued that if
Regulation 8 is held to oblige medical scheme to pay a private healthcare
provider for PMB services at an unregulated and unlimited price rate unless a
medical scheme has a DSP network, it is a contortion of the law.

The 2nd Respondent has pointed out that has set up DSPs for other PMB
conditions, which is contradictory.

The Appellant emphasises that the Registrar previously approved and
registered the Scheme's rules, which include the Aquarium Benefit and its cost-
based caps. The Appellant argues the Registrar cannot ignore these registered

rules unless he takes his own decision to register them on formal review.

In the Supreme Court of Appeal (“SCA”) case, Council for Medical Schemes and
another v Genesis Medical Scheme and others” the judge stated that “the
relationship between a medical scheme on the one hand and its members on the
other, is not governed solely by that scheme's rules but also by the obligations
imposed by statute upon medical schemes.” The Judge went further to quote DL
Pearmain - The Law of Medical Schemes in South Africa® correctly observes that
“although the Act states that the scheme is bound by its rules, if one or more of
these rules is contrary to the law the law will take precedence”.

Accordingly, the Scheme’s reliance on its own Rules as a basis for limiting its
liability is not sustainable in law.

The explanatory notes and definitions to Annexure A to the Regulation of the Act

provides that, “the treatment component of a category in Annexure A is stated in

8 Regulation 8(2). See paragraph 25

7 Supreme Court of Appeal: Council for Medical Schemes and another v Genesis Medical Scheme
and others (20518) [2015] ZASCA 161 (16 November 2015). Para 43

8 DL Pearmain The Law of Medical Schemes in South Africa para 7.1.1

13



general terms (i.e. “medical management” or “surgical management”, should be
interpreted as referring to prevailing hospital-based medical or surgical
diagnostic and treatment practice for the specified condition. Where significant
differences exist between public and private sector practices, the interpretation
of the Prescribed Minimum Benefits should follow the predominant public
hospital practice, as outlined in the relevant provincial or national public hospital
clinical protocols, where these exist. Where clinical protocols do not exist

disputes should be settled by consultation with provincial health authorities.”

82. The Scheme has not provided any information on the predominant hospital
practices regarding prosthesis use in the public sector. However, it provided
documents of reimbursement tariffs that the Department of Labour provides for
the Road Accident Fund. This is not applicable to the health sector.

83. The Scheme’s arguments on the revision of the policy and PMBs is outside the
mandate of this appeal committee and will not be dealt with in this ruling.

FINDINGS

84. The Member’s condition is a Prescribed Minimum Benefit (PMB) and PMB
level of care is required.

85. The Appeal Committee finds that the Registrar acted in accordance with the
Act and the regulations.

86. The Appeal Committee agrees with the Registrar’s ruling that the below knee
prothesis constitutes PMB level of care for the members condition, and that
Regulation 8(1) of the MSA applies.

87. The Scheme therefore must fund the Member's prosthetic legs in full, as
provided for in Regulation 8(1) of the Act.

ORDER

88. Having considered the matter the Appeals Committee orders that:

a. The appeal is dismissed.
b. The decision of the Registrar is upheld.

c. There is no order to costs.

14



Dated at Johannesburg on 14 January 2026

Dr KS Chetty (For and on behalf of the Appeals Committee)
Concurring:

Dr S. Naidoo.

Ms P. Beck
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