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THE COUNCIL FOR MEDICAL SCHEMES APPEAL COMMITTEE
In the matter between:

PROSANO MEDICAL SCHEME                                           Appellant

And

THE REGISTRAR OF MEDICAL SCHEMES                   Respondent

______________________________________________________________

APPEAL RULING
______________________________________________________________

INTRODUCTION
1. On 8 June 2004, acting in terms of section 31(4)(b) of the Medical Schemes Act, 131 of 1998 ("the Act"), the respondent issued a directive to the appellant ("the first directive").

2. The first directive apparently arose as a result of concerns of the respondent that the affairs of the appellant were being partially managed by its regional councils, that regional councillors were being paid honoraria, and that the expenses of the regional councils were being met by the appellant.

3. Consequently the respondent directed that rules 18, 19 and Annexure "E" of the appellant's rules should be applied in a manner consistent with section 57 of the Act, and that in particular:

3.1. the affairs of the appellant must be managed only by its board of trustees;

3.2. the appellant would stop making payments of honoraria to regional councillors;  and

3.3. pending an investigative process in terms of section 44(5) of the Act, the appellant should forthwith cease to incur regional expenses.

4. The appellant apparently received this directive on 15 June 2004 and on 17 June 2004 the appellant lodged an appeal against the directive in terms of section 49 of the Act.

5. On 23 June 2004, the respondent issued a further directive to the appellant, this time in terms of section 31(4)(a) of the Act ("the second directive").

6. In the second directive, the respondent indicated that rule 18(1) and paragraphs 1.1, 1.2 and 3 of Annexure "E" of the appellant's rules were inconsistent with sections 29 and 57 of the Act.

7. The substance of the respondent's contentions was:

7.1. that rule 18(1) and Annexure "E" of the appellant's rules provided for the election and composition of the appellant's board of trustees in a manner that did not provide for the election of at least 50% of the members of said board from amongst the members of the appellant, in contravention of the requirements of section 57(2) of the Act; and

7.2. that Annexure "E" to the appellant's rules provided for a system of devolution of the powers and responsibilities of the board of trustees to the appellant's regional councils in contravention of section 29(1) of the Act.

8. Accordingly, the respondent directed that rule 18(1) and Annexure "E" to the appellant's rules be amended to address these two concerns and also to exclude the payment of honoraria and allowances to regional councillors, and the reimbursement of travelling, subsistence and other travelling expenses to such councillors.

9. On 23 June 2004 the appellant appealed against the second directive.

10. This latter appeal, against the second directive is the appeal that is currently before the appeal committee.

THE RELEVANT PROVISIONS OF THE ACT
11. Section 29 of the Act sets out in some detail the matters for which the rules of a medical scheme shall provide.  The section is lengthy and it is unnecessary for the purposes of this appeal ruling to reproduce its contents here.

12. Section 31 of the Act provides for the amendment of the rules of the scheme.  It provides as follows:

"(1)
A medical scheme may, in the manner provided for in its rules, amend or rescind any of such rules or make any additional rule.

(2) No amendment, rescission or addition of any rule referred to in sub-section (1) shall be valid unless it has been approved by the Registrar in accordance with any directive given by the council and registered as contemplated in sub-section (3).

(3) On receipt of written notice from a medical scheme setting out the particulars of any amendment or rescission of its rules, certified by the principal officer, the chairperson and one other member of the board of trustees as having been adopted in accordance with the provisions of the rules of the medical scheme, the Registrar shall -

(a) if he or she is satisfied that the amendment or rescission of the rules will not be unfair to members or will not render the rules of the medical scheme inconsistent with this Act, register the amendment or the rescission of the rules and return it to the medical scheme with the date of registration endorsed thereon; or

(b) if he or she is not so satisfied, in writing advise the medical scheme accordingly and indicate the reasons for his or her rejection of the amendment or rescission.

(4) The Registrar may order a medical scheme to -

(a) within a period of thirty days as from the date on which he or she addressed the request to the medical scheme concerned, amend the rules in the manner indicated by him or her;  or

(b) apply in the manner indicated by him or her,

any rule of such medical scheme which is, in his or her opinion, being applied in a manner which is inconsistent with the provisions of this Act."

THE APPELLANT'S PRELIMINARY POINTS
13. At the commencement of argument in the appeal proceedings, the appellant raised three preliminary points and requested that the committee determine these points ahead of, and separately from. the merits of the appeal.  The appeal committee acceded to this request.

14. The appellant's preliminary points may be summarised as follows:

14.1. the respondent is only entitled to exercise his powers in terms of section 31(4) of the Act in circumstances where an amendment or rescission of, or addition to, the rules of a scheme had been sought by the scheme itself, and could not do so on his own initiative;

14.2. the Registrar was required, when acting in terms of section 31(4)(a) to form an opinion that the rule in respect of which he directed an amendment was being applied in a manner inconsistent with the provisions of the Act. In the case of the second directive, he had not indicated that he had formed such an opinion and his actions were therefore unlawful;  and

14.3. the Registrar could not, in respect of the same subject matter, act simultaneously or concurrently both in terms of section 31(4)(a) and section 31(4)(b), and in the instant case having done so by way of the first and second directives, his actions were invalid.

The First Preliminary Point
15. During the course of submissions made to the appeal committee, the appellant, correctly in the view of the committee, abandoned its reliance on the first preliminary point described above.

The Second Preliminary Point

16. The appeal committee indicated that whereas the question of whether or not the Registrar is required to form an opinion before acting in terms of section 31(4)(a) of the Act may be argued as a point in limine, should it arise, the latter question of whether or not the Registrar formed such an opinion before issuing the second directive was a question for evidence that would have to be addressed during a consideration of the merits of the appeal. 

17. To answer the second preliminary point raised by the appellant, it is necessary to attempt to interpret the relevant provision of section 31 of the Act.  One of the few aspects upon which there was agreement between the parties to this appeal was that the section in question is not a model of clarity.

18. The essence of the debate between the parties concerns whether the final paragraph of section 31(4) applies only to section 31(4)(b) or whether it applies to section 31(4)(a) in addition.

19. At face value, based purely on the type-setting and formatting of the English version of the Act, it would appear as though the qualification contained in the last paragraph applies both to section 31(4)(a) and 31(4)(b).  The (a) and (b) paragraphs are indented, whereas the final paragraph is aligned with the opening words of the sub-section.  Ordinarily, such layout would suggest that the final qualification is intended to apply to both of the indented sub-paragraphs.

20. There are, however, three reasons for the conclusion reached by the appeal committee, which is that the final qualification is intended to apply to section 31(4)(b) only.  These reasons are set out below.

21. In the first instance, if it was intended that the qualification would apply to section 31(4)(a), then it would be expected that section 31(4)(a), when read with the qualification, would make sense.   However, if one appends the qualification to the content of section 31(4)(a), the result would be as follows:

"(4)
The Registrar may order a medical scheme to

 -

(a) within a period of 30 days as from the date on which he or she addressed the request to the medical scheme concerned, amend the rules in the manner indicated by him or her any rule of such medical scheme which is, in his or her opinion, being applied in a manner which is inconsistent with the provisions of this Act."

22. Grammatically, this sub-section would not make sense unless the words "the rules" in section 31(4)(a) were taken as pro non scripto.  The appeal committee cannot simply ignore the existence of these words.

23. Secondly, in the Afrikaans version of the Act the qualification forms part of the indented portion of section 31(4)(b) in a manner that makes it clear that it applies only to that sub-paragraph and not to sub-paragraph (a).  The Afrikaans version, set out in this form, makes grammatical sense.  Although the English version of the Act is the signed version, the appeal committee is of the view that where there is a discrepancy between the English and Afrikaans versions and the ordinary grammatical meaning may be given to one of them in order to make sense of the section of the statute concerned, then that version may be preferred.

24. Finally, the appeal committee is of the view that, as a matter of substance, it is logical that the qualification should apply to section 31(4)(b) only.  It would appear to the appeal committee that the difference between section 31(4)(a) and section 31(4)(b) is that the former applies in circumstances where the Registrar believes that the rules of the Scheme are, as a matter of substantive content, inconsistent with the Act;  whereas section 31(4)(b) applies where the Registrar is concerned that notwithstanding the substantive content of a rule of the scheme, the application of the rule is such that it is inconsistent with the provision of the Act.

25. An assessment of the manner in which the rule is being applied is, in the view of the committee, a more subjective exercise than an assessment of whether the substantive content of a rule contravenes the Act.  It is therefore understandable that the legislature would have required the Registrar only to act in terms of section 31(4)(b) where he or she had formed a subjective opinion regarding the manner in which the affected rule or rules was or were being applied.  The section 31(4)(a) power may only be exercised when, as a matter of law, a rule is inconsistent with the provision of the Act and  the Registrar's opinion in that regard would be irrelevant.

26. On the basis of the aforegoing, the appeal committee ruled that the final paragraph of section 31(4) applies only to sub-section 31(4)(b), and it is not required of the Registrar that he form an opinion before exercising his powers in terms of section 31(4)(a).

The Third Preliminary Point
27. The appellant's contention is that the respondent could not, having exercised his powers in terms of section 31(4)(b) in the first directive, then exercise his powers in terms of section 31(4)(a) (as he has done in the second directive) in regard to the same subject matter.

28. Having found that section 31(4)(a) is intended to apply in circumstances where there are provisions in the rules of the scheme that are inconsistent with the Act, it must follow that the appellant's contention in this regard is correct.  If a provision in the rules of a scheme is, as a matter of substantive content, inconsistent with the provisions of the Act, it is difficult to understand how that provision in the rules can be applied in a manner which is consistent with the Act.

29. In argument the respondent appeared to concede that strictly speaking an inconsistent rule could not be applied in a manner consistent with the Act, but contended that the concept of applying a rule in this context was broad enough to encompass the concept of suspending the application of said rule until such time as it is amended.

30. The committee is of the view that the concepts of application and suspension are diametrically opposed, and that if the legislature had intended to empower the Registrar in relation to section 31(4) to order the suspension of the application of the rule pending its amendment, it would have expressly done so.

31. A further difficulty would arise if the section were to be interpreted so that sub-sections (4)(a) and (4)(b) could apply concurrently.  A scheme in receipt of the directive issued in terms of both of the sub-sections or, as in the present case, in receipt of two directives based respectively on each of the sub-sections, would not know which course of action it was required to follow.  If it was to amend the rule, it could not simultaneously continue to apply it and if the Registrar was satisfied with the application of the rule in a particular manner, it would not be clear whether amendment was, in addition, required.

32. Lastly in this regard, the committee feels that the use of the word "or" between section 31(4)(a) and section 31(4)(b) is indicative of the legislature's intention.  The committee was referred by the respondent's counsel to certain authorities which have held that in some circumstances the word "or" may be interpreted to mean "and/or".  What is clear from the authorities referred to is that the at interpretation is not generally, or even frequently, preferred.  In the current circumstances, the committee is satisfied that the legislature intended the word  "or" (“of” in the Afrikaans version) to be exclusive so that the Registrar could exercise either the power in section 31(4)(a) or the power in section 31(4)(b), but not both.

33. The finding of the appeal committee in the preceding paragraph is restricted to circumstances where the Registrar has exercised both a section 31(4)(a) power and a section 31(4)(b) power in relation to the same subject matter.

34. The committee's understanding of the contents of the second directive is that there are three subjects with which it deals, namely:

34.1. the election and composition of the appellant's board of trustees;

34.2. the devolution of power and responsibility to the appellant's regional councils;  and

34.3. the payment of honoraria and other amounts to regional councillors.

35. The appeal committee is of the view that it is only the latter two subjects, namely the devolution of power and the payments to regional councillors, that formed the subject matter of the first directive.  The composition of and election to the board of trustees was not dealt with in the first directive at all.  The effect of this is that in relation to this latter subject, the Registrar has exercised only section 31(4)(a) powers and the exercise of his powers in this regard is not irregular.

36. Consequently, the appeal committee ruled that the second directive, which forms the subject matter of the appeal, is valid only to the extent that it relates to the election to and composition of the appellant's board of trustees, and the committee instructed the appellant and respondent to address the merits of the appeal in this regard only.

THE MERITS OF THE APPEAL
37. Having confined the scope of the appeal in the manner explained above, what remained for argument by the parties with regard to the merits concerned a limited point.

38. Rule 18.1 of the appellant's rules provides as follows:

"A board as constituted  as per Annexure 'D', of persons who are fit and proper to be trustees must manage the affairs of the scheme according to these rules."

39. There was agreement between the parties that the reference to Annexure "D" in rule 18.1 could be taken as a reference to Annexure "E" to the rules  registered by and in possession of the respondent.

40. Annexure "E" provides as follows:

"1
Board of Trustees

1.1 Constitution of the Board

The Board, which shall consist of the following members  hereunder, will manage the affairs of the Scheme:

1.1.1 The Regional Chairpersons from the seven Regional Councils hereunder.  In addition, the Greater Peninsula Region shall nominate three additional members            

Greater Peninsula

         4 members





Western Cape


1 member





Eastern Cape


1 member





Southern Cape


1 member





Northern Cape/Free State

1 member





KwaZulu Natal


1 member





Gauteng



1 member

1.1.2 Three members nominated one each, by the following bodies:

SA Democratic Teachers Union (SADTU)

Communication Workers' Union (CWU)

National Professional Teachers Union of SA (NAPTOSA)

1.1.3 One member to represent the interests of continuation members.

Whom the Board shall appoint for a period of two years at the first meeting of the Board, following the Annual General Meeting, where each region may nominate one person to be considered for nomination as such.

1.1.4 One member each nominated by the following Bodies as their Representatives:

National Organisation of Local Authorities

Central Government (Finance/Treasury)







Parastatal Institutions (Jointly)

1.1.5 Should an Employee group or Employer Group represent at least five thousand (5000) members within the Scheme, they may apply for representation on the Board.

1.1.6 The Board may fill by appointment by the remaining members of the Board, any casual vacancy in respect of an elected member, which occurs during such member's term of office.  A person so appointed must retire at the first ensuing annual general meeting and that meeting must fill the vacancy for the unexpired period of office of the vacating member of the board.

1.1.7 A chairperson and vice-chairperson of the scheme shall be elected by the Board at the first meeting of the board after the reconstruction of the board in terms of the amended rules in force at the annual general meeting during 1995 and thereafter every third year provided that if the chairperson elected as such also serves on a regional council, he shall resign from the latter.

1.1.8 Each member of the Board shall nominate another member of Pro Sano to act as his alternate, and shall also have the power to cancel such nomination.  Such alternate shall be entitled to act at all meetings and to officiate at all proceedings where the board may have nominated him cannot be personally present or act for him.

1.2 Constitution of Regional Councils

The following Regional Councils are hereby established:





Greater Peninsula





Western Cape





Eastern Cape





Southern Cape





Northern Cape/Free State





KwaZulu-Natal





Gauteng

The affairs of the Regions shall be managed and conducted by the Regional Councils in terms of the provisions and directios contained in Sections 1.2.1 to 1.2.4 of this Annexure.  The provisions of Rules 18.3 to and inclusive of 18.15, 26.1.2 to and inclusive of 26.1.3, 27 and Sections 2 and 4 of Annexure D shall apply mutates mutandis to Regional Councils.

1.2.1 A Regional Council, referred to above, shall be composed of seven members as follows:

1.2.1.1 Six members of the Scheme elected during the Annual General Meetings of the Region concerned of which two shall be elected at each Annual General Meeting and shall serve for three years.

1.2.1.2 One member who shall be elected by the members during the first Annual General Regional Meeting to represent the interests of continuation members and thereafter every third such meeting.

1.2.1.3 Nominations to fill vacancies, signed by the candidate signifying his consent to stand for election, must be submitted to the Scheme by 30 September each year and the election must be carried out by the members present at the annual general meeting of the Region.

1.2.2 The three employee organisations referred to in Section 1.1.2 of this Annexure may each nominate an additional member to serve on the Regional Council concerned, if the majority members who are entitled to vote and present at a Regional Annual Meeting, agree thereto.

1.2.3 Any interim vacancy, which may occur on the Regional Council, may be filled by the remaining Members of the Regional Council;  provided that the member appointed int his manner shall retire at the time the term of office of the person in whose place he was nominated, would have terminated.

1.2.4 Members who retire by rotation shall be eligible for re-election."

41. An assessment of Annexure "E" therefore reveals the following:

41.1. The scheme has seven regional councils consisting of ten members each;

41.2. Seven of the ten members of each regional council are elected by the members in that region and the remaining three are nominated, one each, by SADTU, CWU and NAPTOSA.

41.3. All regional council members must be members of the appellant.

41.4. The board of trustees consists of ten members drawn from the regional councils, being the chairpersons of each of the regional councils and three additional regional councillors nominated by the Greater Peninsula region.

41.5. The board has a further seven members, six of whom are nominated by the bodies listed in Annexure "E" and one of whom is nominated at the first meeting of the board.

42. Section 57(2) of the Act provides as follows:

"At least 50% of the members of the board of trustees shall be elected from amongst members."

43. There are two essential components to this sub-section, namely:

43.1. more than half of the board of trustees shall be elected;  and

43.2. the members of the board of trustees so elected must be elected from amongst the members.

44. The appellant concedes that there are no members of the board of trustees who are directly elected by the members of the appellant.

45. The appellant contends, however, that since the members of the regional council are elected by the members, and that since more than 50% of the board of trustees consists of members of regional councils, there is an indirect election of the members of the board of trustees that complies with section 57(2) of the Act.  The appellant contends that since regional council members constitute ten of the 17 members of the board of trustees, the requirements of the sub-section are met.

46. In the submissions made to the appeal committee, and in particular in the written heads of argument submitted by both parties, the issue of whether section 57(2) required a direct or indirect election was debated at length.  However, for the reasons set out below the appeal committee does not believe that it is necessary to resolve this debate.

47. As has been seen above, seven of the ten members of each regional council are elected by members at annual general regional meetings.  However, the remaining three members of each regional council are not elected, but are nominated.

48. There is nothing in Annexure "E" to the appellant's rules that ensures that the chairperson of each regional council is chosen from the elected, as opposed to the nominated, members of such council.  There is likewise nothing in Annexure "E" to ensure that the three additional members of the board of trustees nominated by the Greater Peninsula Region are drawn only from the elected, as opposed to the nominated, members of the Greater Peninsula Regional Council.

49. If, as could feasibly happen, the chairpersons of each of the regional councils were nominated as opposed to elected members of such councils, and if in addition the remaining two members of the board of trustees drawn from the Greater Peninsula Region consisted of nominated rather than elected members of that regional council, the result could be that nine of the ten regional council members of the board of trustees had never been subject to an election by members of the scheme.

50. Whilst the appellant may complain that the above is an extreme example of what may occur, it should be borne in mind that if as few as two of the regional council representatives on the board of trustees were drawn from nominated, as opposed to elected, regional councillors, the effect would be that less than half of the board of trustees was not elected, whether directly or indirectly, as required by section 57(2) of the Act.

51. The result of the aforegoing is that even if the appellant is correct that an indirect election satisfies the requirements of section 57(2) of the Act, it has failed to demonstrate that rule 18.1 read with Annexure "E" of the appellant's rules guarantees the indirect election of more than half of the members of the board of trustees.  

52. The respondent's directive that rule 18.1 read with Annexure "E" is therefore not in compliance with section 57(2) of the Act, cannot therefore be faulted, and the appeal against the directive in this regard must be dismissed.  

COSTS
53. Section 49(1) of the Act, in terms of which this appeal has been heard, provides as follows:

"Any person who is  aggrieved by any decision of the Registrar under a power conferred or a duty imposed upon him or her by or under this Act, excluding a decision that has been made with the concurrence of the council, may within 30 days after the date on which such decision was given, appeal against such decision to the council and the council may make such order on the appeal as it may deem just."

54. Both parties to this appeal agreed that the power given to this committee to make such order as it deems just includes the power to make a costs order.  The appeal committee accepts and agrees with this contention.

55. This appeal was originally scheduled to be heard on 20 September 2004.

56. On that occasion a postponement was requested by the appellant on the basis that it wished to lead evidence in support of the appeal and that the witnesses that it wished to lead were not available.

57. A postponement was granted, and at the resumed appeal it was common cause that that postponement had been sought and granted at the instance of the appellant.  In the circumstances, the appeal committee can see no reason why the costs wasted as a result of this postponement ought not to be borne by the appellant.

58. With regard to the resumed appeal proceedings, the committee is faced with circumstances in which each of the parties has been partially successful.  The appellant has successfully challenged the validity of aspects of the respondent's second directive, with the result that its appeal against those aspects has succeeded.  The respondent has, however, been successful in relation to the remaining aspects of the second directive as the appeal against the surviving portions of the directive has been dismissed.

59. In the circumstances the appeal committee is of the view that it would be just for each party to pay its own costs relating to the resumed appeal proceedings on 6, 7 and 8 November 2004.

THE ORDER
60. The appeal committee therefore makes the following order:

60.1. the first and second preliminary points raised by the appellant are dismissed;

60.2. the third preliminary point raised by the appellant is upheld, but only to the extent that the subject matter of the second directive overlaps with the subject matter of the first directive.  Those aspects of the second directive concerning the composition of and election to the board of trustees of the appellant are not affected by this ruling. 

60.3. the appellant's appeal in respect of the surviving aspects of the second directive is dismissed;

60.4. the appellant is ordered to pay the wasted costs occasioned by the postponement of the appeal on 20 September 2004 on the High Court scale as between party and party;

60.5. each party is to bear its own costs in relation to the remainder of the appeal.

DATED AT CAPE TOWN THIS 15th DAY OF DECEMBER 2004

Dr R L MORAR

CHAIRPERSON OF APPEAL COMMITTEE

